
 
 

 
 
 

MEMORANDUM 
 
TO:  Terry Martino 
 
FROM: James Townsend, Counsel 
 
DATE:  May 4, 2016 
 
RE:  Rulemaking – Freedom of Information Law 
 
Please find attached a revised rule for the Adirondack Park Agency’s implementation of 
the Freedom of Information Law (FOIL).  Staff have incorporated comments from the 
Committee on Open Government (COG) into the revised rule.  Staff request Agency 
permission to initiate a formal rulemaking for the revised rule, including obtaining prior 
approval from the Executive Chamber.  A draft resolution is attached for the Agency’s 
consideration.       
 
The revised rule responds to comments provided to Agency staff by three members of 
the New York State Assembly during the public comment period for the proposed 
consensus rule.  A copy of their comment letter is attached.  Due to these comments, 
the proposed consensus rule must be withdrawn in favor of a formal rulemaking 
process.   
 
Staff had developed the original draft rule with input from COG.  That agency 
complimented the brevity of staff’s draft rule and indicated that it met the substantive 
requirements of FOIL.   
 
The Agency proposed the draft as a consensus rule after obtaining constructive 
feedback and support on the rule from Adirondack local government and environmental 
representatives.  The Adirondack Council, Adirondack Mountain Club, Adirondack Wild 
and Protect! submitted a joint letter offering several technical changes that staff 
incorporated into the consensus rule. 
 
In their comment letter on the consensus rule, the Assembly members suggested 
clarification of the different appeal processes applicable to denials of (1) requests for 
access to records and (2) requests for exceptions to disclosure.  This clarification is 
provided in subdivision (g) of the revised rule, and was reviewed by COG. 
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The Agency’s proposed consensus rule did not include a subdivision on fees applicable 
to FOIL requests, relying instead on the provisions regarding fees in COG’s rules that 
the Agency is required to follow.  To respond to the comment of the Assembly members 
on this omission, staff have added a subdivision on fees that underscores a policy of 
encouraging electronic responses to FOIL requests by not charging fees and retaining 
the Agency’s discretion to charge fees for large numbers of hard copies and for large 
documents.  This rule conforms with COG’s requirements.    
 
Finally, the Assembly members noted that the Agency’s existing rules are more open to 
oral requests for documents; the proposed consensus rule provided that oral requests 
may be accepted in staff’s discretion.  We have modified this language slightly in the 
revised draft.  Our more discretionary approach to oral requests is acceptable to COG 
and is not inconsistent with COG’s model FOIL rule.  The longstanding staff practice of 
accepting oral requests when documents are readily available, such as requests for a 
specific permit, will continue under the revised rule.       
 
Written FOIL requests make it easier for staff to track the large volume of requests the 
Agency receives, and to ensure that timely and accurate responses are provided.  
Submitting written requests is simple for the public.  Short emails suffice and forms are 
available on our website and at the front desk. 
 
Finally, the revised rule incorporates the substance, but not the precise language, of the 
technical changes offered by the environmental groups on staff’s original draft rule.  
Two of those changes prompted comments from the Assembly members which are 
addressed in the revised rule.  Generally, the environmental groups had asked for 
specific references to COG’s rules in what became the proposed consensus rule.  In 
this revised rule, staff continue to include a number of references to COG’s rules in 
response to the comments from the environmental groups. 
 
With these changes, the revised rule still advances the goals of updating the Agency’s 
FOIL rules to eliminate requirements that duplicate those already set forth in FOIL and 
COG’s rules in 21 NYCRR Part 1401.  The revised rule will make it easier for the 
Agency to keep its FOIL rules current in the future, while maintaining the Agency’s 
strong policy of openness and accessibility to the public.                
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WHEREAS, Executive Law §§ 804(9) and 809(14), and Public Officers Law Article 6 
(FOIL) empower the Adirondack Park Agency (Agency) to adopt, amend and repeal 
rules and regulations; and 
 
WHEREAS, the State Administrative Procedure Act (SAPA) governs any rule making 
undertaken by the Agency; and 
 
WHEREAS, SAPA § 202 requires the Agency to submit a notice of proposed 
rulemaking to the Secretary of State for publication in the State Register and to afford 
the public an opportunity to comment on the proposed rule; and 
 
WHEREAS, the Agency seeks to repeal and replace its regulations in 9 NYCRR § 
587.1 pertaining to Agency implementation of FOIL; and 
 
WHEREAS,  SAPA § 201-a(2)(a) does not require a job impact statement for the 
proposed rule, because it will not have any measureable impact on jobs and 
employment opportunities and does not place any new or increased regulatory burden 
on any person; and 
 
WHEREAS, SAPA §§ 202-a, 202-b, and 202-bb requires the Agency to develop and 
issue a regulatory impact statement, a regulatory flexibility analysis and a rural area 
flexibility analysis for any rule proposed for adoption; and 
 
WHEREAS, the proposed rule is a Type II State Environmental Quality Review Act  
action pursuant to 9 NYCRR § 586.5(b) because it does not effect substantive change 
in Agency jurisdiction or project review procedures. 
 
NOW, THEREFORE, BE IT RESOLVED that: 
 
I. Pursuant to SAPA § 202, Agency staff shall submit a notice of proposed 

rulemaking for the proposed rule accompanying this resolution to the Secretary 
of State for publication in the State Register and shall hold public hearings on the 
proposed rule and afford the public a 45-day period to submit comments on the 
proposed rule.  Prior to submission of the notice of proposed rulemaking to the 
Secretary of State, Agency staff shall obtain approval of the proposal from the 
Executive Chamber.  The Executive Director may make non-substantive or 
technical changes to the proposed rule based on those consultations.  

 
II. For purposes of complying with SAPA, Agency staff shall develop and issue with 

the notice of proposed rulemaking a draft job impact statement, regulatory impact 
statement, regulatory flexibility analysis and rural area flexibility analysis.   

 

Resolved and adopted by the Agency on this 13th day of May, 2016.    



Section 587.1 is repealed and a new section 587.1 is adopted to read as follows: 

587.1 Access to agency records. 

(a)  Purpose.  The agency shall provide access to records in conformance with the 

requirements and procedures set forth in Article 6 of the Public Officers Law, entitled 

"Freedom of Information Law,” and its implementing regulations in 21 NYCRR Part 

1401.  This section provides regulations specific to the agency’s responsibilities under 

those authorities.  Additional information about the agency’s implementation of the 

Freedom of Information Law is on the agency’s website at www.apa.ny.gov. 

(b) Records access officer.  One or more designated project administrators shall be the 

agency’s records access officer(s) with the responsibilities set forth herein and in 21 

NYCRR Part 1401.  The business address for the records access officer is:  Adirondack 

Park Agency, P.O. Box 99, Ray Brook, New York 12977, and the email address is:  

FOIL@apa.ny.gov.  In the absence of the records access officer, any agency attorney 

except the counsel may be designated to serve in that capacity.    

(c)  Requests for access to records.  Requests for access to records may be submitted 

to the agency in writing by email, mail or in person.  Record request forms are available 

at the Adirondack Park Agency, 1133 NYS Route 86, Ray Brook, New York and on the 

agency’s website at www.apa.ny.gov.  Oral requests for access to records may also be 

allowed, although the agency may require a written request.  The agency shall respond 

to requests for access to records in conformance with 21 NYCRR Part 1401.  The 

agency will provide requested records by email or mail, or make them available for 

inspection at the Adirondack Park Agency, 1133 NYS Route 86, Ray Brook, New York.   

(d) Hours for public inspection. The agency shall accept requests for access to records 
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and produce records during all regular business hours.  Except on State holidays, or 

during weather or other emergencies, regular business hours are 8:30 a.m. to 5:00 

p.m., Monday through Friday. 

(e)  Fees. (1)  No fee will be charged for electronic copies of records; (2)  Fees of 25 

cents per page may be charged for photocopies of more than fifty pages of records not 

exceeding 9 by 14 inches in size; and (3)  Other fees may be charged for the actual cost 

of reproducing records in accordance with 21 NYCRR Part 1401.  

(f)  Requests for exceptions from disclosure of records.  Requests for exceptions from 

disclosure of records shall be governed by section 89(5) of the Freedom of Information 

Law.  A person submitting records to the agency may identify information therein for 

which an exception from disclosure is requested pursuant to that section and shall 

specify the facts, in reasonable detail, supporting the request.  The records access 

officer shall identify the person(s) within the agency who shall have custody and/or 

access to such information and the manner of safeguarding against unauthorized 

access to such information until fifteen days after the entitlement to such exception has 

been finally determined or such further time as ordered by a court of competent 

jurisdiction.     

(g) Appeals.  Appeals shall be governed by the Freedom of Information Law or 21 

NYCRR Part 1401, as applicable.  Any person denied access to records, or denied a 

requested exception from disclosure of records, in whole or in part, may appeal in 

writing to the agency’s counsel.  The business address of the agency’s counsel is 

Adirondack Park Agency, P.O. Box 99, Ray Brook, New York 12977.     

 






